Essential Clauses and Provisions

Abandonment or Default

If the contractor defaults on the contract, [agency name] reserves the right to cancel the contract without
notice and either re-solicit or re-award the contract to the next best responsive and responsible
respondent. The defaulting contractor will not be considered in the re-solicitation and may not be
considered in future solicitations for the same type of work, unless the specification or scope of work
significantly changed. The period of suspension will be determined by the agency based on the
seriousness of the default.

Affirmation Clauses

These clauses are usually included in the Execution of Proposal (see Appendix 1) which is a part of the
solicitation document. If the solicitation document does not contain an Execution of Proposal, then these
clauses should be included in the contract document. All of these provisions are not required for every
type of contract. Agencies should evaluate each of the following provisions for applicability to individual
procurements.

By signature hereon, the respondent certifies that:

All statements and information prepared and submitted in the response to this RFP are current, complete
and accurate.

He/she has not given, offered to give, not intends to give at anytime hereafter, any economic opportunity,
future employment, gift, loan gratuity, special discount, trip, favor, or service to a public servant in

connection with the submitted response.”"

Failure to sign the Execution of Proposal or signing it with a false statement shall void the submitted offer
or any resulting contracts.

Neither Respondent nor firm, corporation, partnership, or institution represented by Respondent or
anyone acting for such firm, corporation, or institution has (1) violated the antitrust laws of the State of
Texas under Texas Business & Commerce Code, Chapter 15, or the federal antitrust laws; or (2)
communicated the contents of this Proposal either directly or indirectly to any competitor or any other
person engaged in the same line of business during the procurement process for this RFP.

When a Texas business address show hereon that address is, in fact, the legal business address of
Respondent and Respondent qualifies as a Texas Resident Bidder under Texas Administrative Code,
Title 34, Part 1, Chapter 20.




Under Texas Government Code, 2155.004, no person who prepared the specifications or this RFP has
any financial interest in Respondent’s Proposal. If the Respondent is not eligible, then any contract
resulting from this RFP shall be immediately terminated. Furthermore, “under Section 2155.004, Texas
Government Code, the vendor [Respondent] certifies that the individual or business entity named in this
bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may
be terminated and payment withheld if this certification is inaccurate.”

Under Family Code § 231.006, relating to child support obligations, Respondent and any other individual
or business entity named in this solicitation are eligible to receive the specified payment and acknowledge
that this contract may be terminated and payment withheld if this certification is inaccurate.

Any Proposal submitted under this RFP shall contain the names and social security numbers of person or
entity holding at least a twenty-five percent (25%) ownership interest in the business entity submitting the
Proposal.

Name: Social Security Number:
Name: Social Security Number:
Name: Social Security Number:

Under Government Code § 669.003, relating to contracting with an executive of a state agency,
Respondent represents that no person who, in the past four years, served as an executive of the {Insert
agency name here}) or any other state agency, was involved with or has any interest in this Proposal or
any contract resulting from this RFP. If Respondent employs or has used the services of a former
executive head of {Insert agency name here} or other state agency, then Respondent shall provide the
following information: Name of former executive, name of state agency, date of separation from state
agency, position with Respondent, and date of employment with Respondent.

Respondent agrees that any payments due under this contract will be applied towards any debt, including
but not limited to delinquent taxes and child support that is owed to the State of Texas.

{Insert agency name here} is federally mandated to adhere to the directions provided in the President’s
Executive Order (EO) 13224, Executive Order on Terrorist Financing — Blocking Property and Prohibiting
Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism, effective 9/24/2001
and any subsequent changes made to it via cross referencing respondents/vendors with the Federal
General Services Administration’s Excluded Parties List System (EPLS), http://www.epls.gov, which is
inclusive of the United States Treasury’s Office of Foreign Assets Control (OFAC) Specially Designated
National (SDN) list.

Respondent certifies that the responding entity and its principals are eligible to participate in this
transaction and have not been subjected to suspension, debarment, or similar ineligibility determined by
any federal, state or local governmental entity and that Respondent is in compliance with the State of
Texas statutes and rules relating to procurement and that Respondent is not listed on the federal
government's terrorism watch list as described in Executive Order 13224. Entities ineligible for federal
procurement are listed at http://www.epls.gov.

Under Section 2155.006(b) of the Texas Government Code, a state agency may not accept a bid or
award a contract, including a contract for which purchasing authority is delegated to a state agency, that



http://www.epls.gov/

includes proposed financial participation by a person who, during the five year period preceding the date
of the bid or award, has been: (1) convicted of violating a federal law in connection with a contract

awarded by the federal government for relief, recovery, or reconstruction efforts as a result of Hurricane
Rita, as defined by Section 39.459, Utilities Code, Hurricane Katrina, or any other disaster occurring after
September 24, 2005; or (2) assessed a penalty in a federal civil or administrative enforcement action in
connection with a contract awarded by the federal government for relief, recovery, or reconstruction
efforts as a result of Hurricane Rita, as defined by Section 39.459, Utilities Code, Hurricane Katrina, or
any other disaster occurring after September 24, 2005. Under Section 2155.006 of the Texas
Government Code, the bidder certifies that the individual or business entity named in this bid is not
ineligible to receive the specified contract and acknowledges that any contract resulting from this IFB may
be terminated and payment withheld if this certification is inaccurate. Pursuant to Section 2262.003 of the
Texas Government Code, the state auditor may conduct an audit or investigation of the vendor or any
other entity or person receiving funds from the state directly under this contract or indirectly through a
subcontract under this contract. The acceptance of funds by the Respondent or any other entity or person
directly under this contract or indirectly through a subcontract under this contract acts as acceptance of
the authority of the state auditor, under the direction of the legislative audit committee, to conduct an audit
or investigation in connection with those funds. Under the direction of the legislative audit committee, the
Respondent or other entity that is the subject of an audit or investigation by the state auditor must provide
the state auditor with access to any information the state auditor considers relevant to the investigation or
audit. Respondent will ensure that this clause concerning the authority to audit funds received indirectly
by subcontractors through the vendor and the requirement to cooperate is included in any subcontract it
awards.

Antitrust

Neither Respondent nor firm, corporation, partnership, or institution represented by Respondent or
anyone acting for such firm, corporation, or institution has (1) violated the antitrust laws of the State of
Texas under Texas Business & Commerce Code, Chapter 15, or the federal antitrust laws; or (2)
communicated the contents of this Proposal either directly or indirectly to any competitor or any other
person engaged in the same line of business during the procurement process for this RFP.

Buy Texas

In accordance with Texas Government Code, Section 2155.4441, the State of Texas requires that during
the performance of a contract for services, Contractor shall purchase products and materials produced in
the State of Texas when available at a price and time comparable to products and materials produced
outside the state.

Dispute Resolution

The dispute resolution process provided for in Texas Government Code, Chapter 2260 shall be used by
{Insert agency name here} and Contractor to resolve any dispute arising under the Contract.

The dispute resolution process provided for in Chapter 2260 shall be used, as further described herein, to
attempt to resolve a claim for breach of contract asserted by the Respondent under the Contract. If the
Respondent’s claim for breach of Contract cannot be resolved by the Parties in the ordinary course of



business, it shall be submitted to the negotiation process provided in Chapter 2260. To initiate the
process, the Respondent shall submit written notice, as required by Chapter 2260, to the Deputy
Comptroller or his or her designee. The notice shall also be given to the individual identified in the
Contract for receipt of notices. Compliance by the Respondent with Chapter 2260 is a condition
precedent to the filing of a contested case proceeding under Chapter 2260.

The contested case process provided in Chapter 2260 is the Respondent’s sole and exclusive process for
seeking a remedy for an alleged breach of Contract by the {Insert agency name here} if the Parties are
unable to resolve their disputes as described above.

Compliance with the contested case process provided in Chapter 2260 is a condition precedent to
seeking consent to sue from the Legislature under Chapter 107, Civil Practices and Remedies Code.
Neither the execution of the Contract by the {Insert agency name here} nor any other conduct of any
representative of the {Insert agency name here} relating to the Contract shall be considered a waiver of
sovereign immunity to suit.

For all other specific breach of contract claims or disputes under the Contract, the {Insert agency name
here} and the Respondent shall first attempt to resolve them through direct discussions in a spirit of
mutual cooperation. If the Parties’ attempts to resolve their disagreements through negotiations fail, the
dispute will be mediated by a mutually acceptable third party to be chosen by the {Insert agency name
here} and the Respondent within fifteen (15) days after written notice by one them demanding mediation
under this Section. The Respondent shall pay all costs of the medication unless the {Insert agency name
here} in its sole good faith discretion, approves its payment of all or part of such costs. By mutual
agreement, the {Insert agency name here} and the Respondent may use a non-binding form of dispute
resolution other than mediation. The purpose of this Section is to reasonably ensure that the {Insert
agency name here} and the Respondent shall, in good faith, utilize mediation or another non-binding
dispute resolution process before pursuing litigation. The {Insert agency name here} participation in, or
the results of, any mediation or other non-binding dispute resolution process under this Section or the
provisions of this Section shall not be construed as a waiver by the {Insert agency name here} of (1) any
rights, privileges, defenses, remedies or immunities available to the {Insert agency name here} as an
agency of the State of Texas or otherwise available to the {Insert agency name here}; (2) the {Insert
agency name here} termination rights; or (3) other termination provisions or expiration dates of the
Contract.

Notwithstanding any other provision of the Contract to the contrary, unless otherwise requested or
approved in writing by the {Insert agency name here} the Respondent shall continue performance and
shall not be excused from performance during the period any breach of contract claim or dispute is
pending under either of the above processes; however, the Respondent may suspend performance
during the pendency of such claim or dispute if the Respondent has complied with all provisions of
Section 2251.051, Texas Government Code, and such suspension of performance is expressly applicable
and authorized under that law.

Force Majeure

Neither Contractor nor {Insert agency name here} shall be liable to the other for any delay in, or failure of
performance, of any requirement included in any PO resulting from this RFP caused by force majeure.
The existence of such causes of delay or failure shall extend the period of performance until after the
causes of delay or failure have been removed provided the non-performing party exercises all reasonable
due diligence to perform. Force majeure is defined as acts of God, war, fires, explosions, hurricanes,



floods, failure of transportation, or other causes that are beyond the reasonable control of either party and
that by exercise of due foresight such party could not reasonably have been expected to avoid, and
which, by the exercise of all reasonable due diligence, such party is unable to overcome. Each party must
inform the other in writing, with proof of receipt, within three (3) business days of the existence of such

force majeure, or otherwise waive this right as a defense.



